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The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in pubUc use or on 
sale in this country, more than one year prior to the date of appUcation for patent in the United States. 

The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the dilTcrences hetween the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-3 and 5-10 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Takeuchi et al. (JP 2001-216965), cited by 
applicants. 

Takeuchi et al. disclose a battery with a non-aqueous electrolyte (section 0030) and a 
cathode active material of the formula LiNixCoyAlz02, where x+y+x=l, 0.05<y<0.4, and 
0.01<z<0.09 (section 0015). This would correspond to the present coefficient "a" equaling 1 .0 
and "b" equaling zero. The other coefficients disclosed by Takeuchi et al. would either fall 
within the present ranges for the amounts of Ni, Co and Al, or overlap them. Thus, the present 
material would be either anticipated by Takeuchi et al., or at best represent an obvious 
optimization thereover. Any recited properties, such as oxygen binding energy or concentration 
ratios, would inherently accrue. Takeuchi et al. also disclose a minimum mean particle diameter 
of 4 microns (section 0021) and a specific surface area of 0.1 to 1 m^/g (section 0022), with a 
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specific example of 0.3 m^/g (section 0034), which would fall within or overlap the present 
ranges. Regarding claim 2, recitations of how the material was produced are treated under 
product-by-process practice, and not given patentable weight in a product claim until shown that 
the process steps necessarily confer onto the product a characteristic not also true of the prior art. 
See MPEP 2113 and the cases cited therein. For the above reasons, these claims would be either 
fully met by or at best obvious over Takeuchi et al. 

Claims 1-3, 5 and 7-10 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Yamahira et al. (JP 2001-266,876), cited by 
applicants. 

Yamahira et al. disclose a nonaqueous electrolyte battery that includes a cathode active 
material having the formula LixNiyCozAl(i.y.z)02, where 0.05<x<1.0, 0.7<y<0.9, 0.05<z<0.18, 
and 0.85<y+z<0.98 (section 001 1). Here, "x" would correspond to the present "a", while the 
present "b" equals zero. The other coefficients disclosed by Yamahira et al. would either fall 
within the present ranges for the amounts of Ni, Co and Al, or overlap them. Thus, the present 
material would be either anticipated by Yamahira et al., or at best represent an obvious 
optimization thereover. Any recited properties, such as oxygen binding energy or concentration 
ratios, would inherently accrue. Yamahira et al. disclose a specific surface area of below 0.7 
m^/g (section 0021) and a mean particle diameter of 10 microns or less (section 0015), which 
would fall within or overlap the present ranges. Regarding claim 2, recitations of how the 
material was produced are treated under product-by-process practice. See MPEP 2113 and the 
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cases cited therein. For the above reasons, these claims would be either fUUy met by or at best 
obvious over Yamahira et al. 

Claims 1, 2 and 7-10 are rejected under 35 U.S. C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over either Takeuchi et al. (JP 2002-222,648), 
Watanabe et al. (JP 10-321,224), or Nakano et al. (JP 2003-17,055), all cited by applicant. 

Takeuchi et al. disclose a battery with a non-aqueous electrolyte (section 0055) and a 
cathode active material of the formula Lii+xNii.x-yCoyAlz02, where 0<x<0.1, 0.1<y<0.4 and 
0.002<z<0. 1 (section 0012). Thus, the quantity (x+1) would correspond to the present 
coefficient "a", while the present "b" equals zero. The other coefficients disclosed by Takeuchi 
et al. would either fall within the present ranges for the amounts of Ni, Co and Al, or overlap 
them. Thus, the present material would be either anticipated by Takeuchi et al., or at best 
represent an obvious optimization thereover. Any recited properties, such as oxygen binding 
energy or concentration ratios, would inherently accrue. For the above reasons, these claims 
would be either fully met by or at best obvious over Takeuchi et al. 

Watanabe et al. disclose a battery with a non-aqueous electrolyte (section 0030) and a 
cathode active material of the formula LiwNixC0yAlz02, where w ranges from 0.90 to 1.10, x 
ranges from 0.80 to 0.95, y ranges from 0.04 to 0.19, z ranges from 0.01 to 0.16, and x+y+z=l 
(section 0005). Here, "w" would correspond to the present "a", while the present "b" equals 
zero. The other coefficients disclosed by Watanabe et al. would either fall within the present 
ranges for the amounts of Ni, Co and Al, or overlap them. Thus, the present material would be 
either anticipated by Watanabe et al., or at best represent an obvious optimization thereover. 
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Any recited properties, such as oxygen binding energy or concentration ratios, would inherently 
accrue. For the above reasons, these claims would be either Mly met by or at best obvious over 
Watanabe et al. 

Nakano et al. disclose battery with a non-aqueous electrolyte (section 0044) and a 
cathode active material of the formula LiNii_x-yMexAly02, where 0<x<0.3 and 0<y<0.15, and Me 
is Co, Mn, or Fe (section 0017), and is preferably Co (section 0021). This would correspond to 
the present coefficient "a" equaling 1.0, and "b" equaling zero when Me is Co. The other 
coefficients disclosed by Nakano et al. would either fall within the present ranges for the 
amounts of Ni, Co and Al, or overlap them. Thus, the present material would be anticipated by 
Nakano et al., or at best represent an obvious optimization thereover. Any recited properties, 
such as oxygen binding energy or concentration ratios, would inherently accrue. For the above 
reasons, these claims would be either fiiUy met by or at best obvious over Nakano et al. 

Regarding claim 2 with respect to all these references, recitations of how the material was 
produced are treated under product-by-process practice, and do not confer patentable weight in a 
product claim. See MPEP 2113 and the cases cited therein. 

Claim 4 is rejected under 35 U.S. C. 103(a) as being unpatentable over Takeuchi et al. (JP 

'965). 

This claim differs from Takeuchi et al. by reciting an average particle size of 9 to 10 
microns. However, since this falls within the size range disclosed by Takeuchi et al. of 4 to 50 
microns (section 0021), and because particle size would have an effect on surface area and thus 
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reaction kinetics, determining an optimal particle size would be within the skill of the ordinary 
artisan. This claim would thus be obvious over Takeuchi et al. 

Claims 4 and 6 are rejected under 35 U.S. C. 103(a) as being unpatentable over Yamahira 

et al. 

These claims differ from Yamahira et al. by reciting an average particle size of 9 to 10 
microns and a specific surface area of 0.3 to 0.4 m^/g. However, since these fall within the 
ranges disclosed by Yamahira et al. of 10 microns or less and 0.7 m^/g or less, and because 
particle size and surface area would have an effect on reaction kinetics and adhesion to a binder 
(section 0105), determining optimal particle size and surfaces area would be within the skill of 
the ordinary artisan. This claim would thus be obvious over Yamahira et al. 

Claims 3-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over either 
Takeuchi et al. '648, Watanabe et al. or Nakano et al. 

These claims differ from Takeuchi et al. '648, Watanabe et al. and Nakano et al. by 
reciting average particle size and specific surface area for the cathode material. However, since 

particle size and surface area would have an effect on reaction kinetics and adhesion to a binder, 
determining optimal particle size and surfaces area would be within the skill of the ordinary 
artisan. These claims would thus be obvious over any one of Takeuchi et al. '648, Watanabe et 
al. and Nakano et al. 
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The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Aoshima et al. (US 2004/0076883) is the equivalent of JP 2003-7,345, cited by 
applicant. Although this document and JP 2002-3 13420 are both cited as "Y" on the 
International Search Report, they deal with materials that are similar to, but distinct from the 
present cathode materials. JP 2004-327,246 is cited as both "X" and "E", and is thus published 
too recently to be applicable as prior art. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Stephen J. Kalafiit whose telephone number is 571-272-1286. 
The examiner can normally be reached on Mon-Fri 8:00 am-4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Patrick J. Ryan can be reached on 571-272-1292. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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